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IN THE

SUPREME COURT
OF THE

STATE OF UTAH
JERRY WAYNE CAMPBELL,

Plaintiff-Appellant,

vs.

Case No.

JOHN W. TURNER, WARDEN, UTAH
STATE PRISON,

12889

Defendant-Respondent.

BRIEF OF APPELLANT
STATEMENT OF THE NATURE OF THE CASE
The appellant, Jerry Wayne Campbell, appeals from
an order denying relief upon his writ of habeas corpus.

DISPOSITION IN LOWER COURT
On March 14, 1972, a hearing on a writ of habeas corpus was set at which time it was agreed that memorandums of law should be submitted and the matter taken
under advisement. On April 14, 1972, the court signed
an order denying petitioner's writ of habeas corpus.

RELIEF SOUGHT ON APPEAL
Appellant, Jerry 'Vayne Campbell, seeks a reversal

2

of the judgment and order of the court below. Counsel
on appeal requests permission to withdraw from the appeal and submits this brief in compliance with Anders v.
California, 386 U. S. 738, 87 S. Ct. 1396, 18 L. Ed. 2d 93
(1967).
STATEMENT OF FACTS
The appellant herein, Jerry Wayne Campbell, was
charged with a co-defendant with the crimes of grand
larceny and burglary in the second degree. On the 19th
day of November, 1971, the count of grand larceny was
dismissed and appellant entered a plea of not guilty to
the crime of burglary in the second degree. On De<:crnber
7, 1971, appellant withdrew his plea of not guilty and entered a plea to guilty to the offense of attempted burglary
in the second degree before the Honorable Gordon R. Hall
in the Third Judicial District, in and for Salt Lake County, State of Utah. Appella,nt was sentenced on December
23, 1971 and committed to the Utah State Prison for the
indeterminate term as provided by law for the crime of
attempted burglary in the second degree by that court.
On February 3, 1972, appellant, ,Jerry Wayne Campbell, filed with the clerk of the court for the Third Judicial District, in and for Salt Lake County, State of Utah,
a petition for a writ of habeas corpus. The matter was set
for hearing before the Honorable Joseph G. Jeppson of
the same district, on March 14, 1972 at which time it was
agreed by counsel that no testimony would be given and
the matter would be submitted as a matter of law (H.

...
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2-3). No determination was made by the court at that
time as to the degree of the offense. The court took the
matter under advisement to allow time for counsel to
submit memorandums of law which have been made a
part of this record ( H. 3) . Counsel for the appellant informed the court at that time that his client, Jerry Wayne
Campbell, desired the matter to be submitted upon the
basis of a memorandum prepared by an inmate of the
Utah State Prison (H. 2). The court having considered
the matter signed an order dated the 14th day of April,
1973, denying appellant's writ of habeas corpus.

ARGUMENT
POINT I.
THERE EXISTS NO STATUTE IN THE
STATE OF UTAH THAT EXPRESSLY
PROVIDES FOR THE OFFENSE OF ATTEMPTED BURGLARY IN THE SECOND
DEGREE.
Burglary in the Second Degree is defined statutorily
at §76-9<1, Utah Code Annotated, (1953) as follows:
Every person who forcibly breaks and enters, or
without force enters an open door, window or
other aperture of, any house, room, apartment,
tenement, shop, warehouse, store, mill, barn, stable, outhouse, or other building, or camp tent,
sheep or cattle camp, vessel, watercraft, railroad
car, automobile, automobile trailer, airplane, or
aircraft with intent to commit larceny or any
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felony, is guilty of Burglary in the Second Degree.
Attempts are defined statutorily at §76-1-30, Utah Code
Annotated, (1953) as follows:
Any act done with intent to commit a crime, and
tending but failing to effect it" commission, is an
attempt to commit a crime. Any person may be
convicted of an attempt to commit a crime, a}.
though it appears on the trial that the crime intended or attempted was perpetuated by such
person in pursuance of such attempt, unless the
court, in its discretion, discharges the jury and
directs such person to be tried for such crime.
Appellant contends that even conceding the existence
of the previously cited statutes, there exists no statute in
the State of Utah which clearly prohibits attempted burglary in the Second Degree, nor is there a penalty section
expressly covering said crime.
POINT II.
THE ST AT UTE PROVIDING FOR THE
CRIME OF ATTEMPTS IS UNCONSTITUTIONALLY VAGUE.
Appellant urges that §76-1-30, Utah Code Annotated,
( 1953) does not clearly define an offense, set forth its
elements, or give a reasonable ascertainable standard of
guilt. The statute provides that:

Any act done with intent to commit a crime, and

l
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tending but failing to effect its comm1ss1on,
an attempt to commit a crime....

is

Appellant a.;;serts that the phrases "any act" and
"tending but failing to effect its commission" are not defined and as stated are vague and most difficult to ascertain any meaningful standard. It is not clear when a
crime begins, or what constitutes the crime. If a statute
fails to define an offense or give a reasonably ascertainable standard of guilt, it is violative of the
AmPndment of the United States Constitution and thus
constitutes a denial of due process because of that vagueness. Musser v. State of Utah, 333 U. S. 95, 92 L. Ed. 68
S. Ct. 397, Screws v. United States, 91 65 S. Ct.. 1031, 89
L. Ed. 1495.
Appellant contends that the statute fail<\ to meet that
constitutional test.
POINT III.
THE COURT FAILED TO MAKE A DETERMINATION AS TO WHAT DEGREE OF
THE OFFENSE THE APPELLANT WAS
GU IL TY OF BEFORE PASSING SENTENCE.
Appellant asserts that the crimes of unlawful entry
and burglary in the second degree are crimes distinguishable or divided into degrees. A crime is defined at §761·11, Utah Code Annotated, (1953) as follows:
a crime or public offense is an act committed or
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omitted in violation of a law forbidding it or commanding it. ...
The crimes of unlawful entry and burglary in the second
degree are defined in Utah Code Annotated, (1953), at
§76-9-9 and
respectively, with the former being
punished as a misdemeanor and the latter as a felony.
The legislature has provided that when a crime is divided
or distinguished by degrees the court must make a deter.
mination as to the degree. That procedure is specified at
§77-35-2, Utah Code Annotated, (1953):
Upon a plea of guilty to a crime distinguished or
divided into degrees, the court must, before passing sentence, determine the degree.
Appellant claims that no such deteimination was made
in violation of §77-35-2, Utah Code Annotated, (1953).
CONCLUSION
F. John Hill, attorney for appellant, respectfully requests permission to withdraw, believing the appeal is
without meritorious grounds. The foregoing brief discusses the law applicable to the points that could possibly
be presented on appeal, and they are tenuous at best.
This court can, pursuant to Anders v. California, supra,
dismiss the appeal as frivolous or proceed to a decision
on the merits.
Respectfully submitted,
F. JOHN HILL
Attorney for Appellant

